United States Court of Appeals
FOR THE EI GHTH CIRCU T

Bonni e McCasl i n,

Appel | ant,

V.

Charl es Canpbell, County
Attorney of York County;
County of York, Nebraska;

Sgt. Rathje, York City Police
Departnent; Housing Authority
of the Gty of York; York

Pol i ce Departnent; Kerri

Naber, Adm nistrative Asst. of
York Housing Authority; Robert
Syl vester, Adm nistrator of
Yor k Housing Authority; John
Does, in their official and

i ndi vi dual capacities,

Appel | ees.

No. 95-4041

E T T T . T R N S . R . N

Appeal

[ UNPUBLI SHED]

Subm tted: March 11, 1997

Filed: April 2, 1997

Bef ore McM LLI AN, WOLLMAN, and HANSEN, Circuit Judges.

PER CURI AM

fromthe United States
District Court for
District of Nebraska.

t he



Bonni e McCaslin appeals fromthe district court's? order dismn ssing
certain clains as frivolous, and dism ssing another clai munder Federal
Rule of Civil Procedure 12(b)(6), in this 42 U S. C. § 1983 action. W
af firm

In her conplaint, MCaslin raised twelve "grounds" for relief, eleven
of which related to her conviction and sentence for perjury. As to these
el even grounds, the district court concluded they were barred under Heck
v. Hunphrey, 512 U. S. 477, 486-87 (1994) (& 1983 danmges cl ai m which woul d
necessarily inply invalidity of conviction or sentence nust be disni ssed
unl ess convi ction has already been invalidated), and di sm ssed them wi t hout
prejudice under 28 U S.C. 8§ 1915(d). W conclude the district court did
not abuse its discretion in its dismssal of these claims. See Denton v.
Hernandez, 504 U. S. 25, 33 (1992) (abuse-of-discretion standard of review
for 8 1915(d) dismissal).

In her twelfth ground, M Caslin alleged that personnel from the
Housing Authority of the City of York, Nebraska, rel eased social security
account information w thout her consent. MQCaslin sought only damages.
Conducting an initial review pursuant to its Local Rule 83.10, the district
court noted deficiencies in the pleading of this ground, and tw ce granted
McCaslin leave to anend her conplaint to cure the deficiencies. In
subsequent anended conplaints, MCaslin specified that the Housing
Authority had rel eased her social security nunber, bank account nunbers,
driver's license information, previous |andlords, personal references,
previous crimnal record, and previous nanes. She also alleged that the
Housing Authority was a federal actor because it received federal funds,
and she identified two defendants who had obt ai ned
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financial docunents pertaining to MCaslin from a bank wthout
aut hori zati on. McCaslin clainmed the disclosure violated the Social
Security Act, 42 U S.C. § 1306(a); the Privacy Act, 5 U S.C. § 552a; and
the Freedom of Information Act (FOA), 5 U S.C. § 552(b)(6).

The district court dismssed as frivolous both the Social Security
Act claim because the Act did not provide a private right of action for
an unaut hori zed di scl osure of information, and the FO A claim because the
Housi ng Authority was not a federal agency and individuals were not proper
defendants under the Privacy Act. The district court also disnissed as
frivolous her clains against the Housing Authority, the county, and two
i ndi viduals, concluding that MCaslin had failed to allege sufficient facts
of their personal involvenent.

The district court found not frivol ous, however, allegations that two
ot her defendants violated her privacy rights; the court ordered issuance
of sumons upon themand inforned themthat no response, other than entry
of appearance, was required until further notice. After those two
def endants had been served, the district court dismssed the conplaint for
failure to state a claim noting that MCaslin had received full notice of
the insufficiency of her conplaint and a neani ngful opportunity to respond
t hrough two anended conplaints. The district court concluded that there
is no constitutional violation where the governnent's interest in
disclosing information for the purpose of conducting a crininal
i nvestigation outweighs private interests, and that here the information
was disclosed only to |local authorities investigating a suspected fraud and
was the type of information necessary to carry out a fraud investigation
McCaslin appeal s.



Wth respect to the sua sponte Rule 12(b)(6) dismissal, which
preceded any responsive pleading, we have held that the Nebraska district
court's procedures for issuing a sumobns, staying defendant's required
response, and then disnmissing for failure to state a claimdo not conmply
with the Federal Rules of Gvil Procedure. See Porter v. Fox, 99 F. 3d 271
273-74 (8th Cir. 1996) (per curiam. Because the district court decided
this case before we issued Porter, however, we address the renmining issue

on the nerits.

The Constitution protects individuals against invasion of their
privacy by the governnent. See Whalen v. Roe, 429 U S. 589, 598-602
(1977). "Th[e] protection against public dissemnation of information is

limted and extends only to highly personal matters representing "the nost
intimate aspects of human affairs.'" Eagle v. Mrgan, 88 F.3d 620, 625
(8th Gr. 1996) (quoted case omtted); see MNally v. Pulitzer Publ'g Co.

532 F.2d 69, 76-77 (8th Cir.), cert. denied, 429 U S. 855 (1976). The
di sclosed information "nust be either a shocking degradation or an

egregious humliation . . . to further sone specific state interest, or a
flagrant bre[a]ch of a pledge of confidentiality which was instrunental in
obtaining the personal information." Alexander v. Peffer, 993 F.2d 1348,
1350 (8th Gr. 1993). W agree with the district court that MCaslin has
not asserted a constitutional violation. First, nmuch of the infornmation

di scl osed was of public record, and thus was not constitutionally
pr ot ect ed. See Eagle, 88 F.3d at 625-26. Second, the rennining
information did not involve the nost intimte aspects of human affairs.

Even if the information was protected, a state official may disclose
intimate personal information obtained under a pledge of confidentiality
if the governnent denonstrates a legitinate state interest in disclosure
which is found to outweigh the threat to the



i ndividual's privacy interest. See Janes v. City of Douglas, 941 F.2d
1539, 1544 (11th Cir. 1991). Based on the particular infornmation
di sclosed, the crimnal investigative purpose for the disclosure, and the

reci pients of the informati on, we conclude the governnent had a legitimte
i nterest which outweighed McCaslin's privacy interest.

W al so conclude the district court did not abuse its discretion in
denyi ng McCaslin appoi nted counsel. See Abdullah v. Qunter, 949 F.2d 1032,
1035 (8th Gr. 1991) (standard of review), cert. denied, 504 U S. 930
(1992).

Accordingly, we affirmthe judgnent of the district court.
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